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IN THE COURT OF THE SESSIONS JUDGE, UDALGURI, ASSAM 

 

Present    :  Sri A.K.Borah, 

        Sessions Judge,  

    Udalguri, Assam.  

 

Reference    : Sessions Case No.62(U) 14  

Complainant             :  State 

          Vs 

Accused     :  (1) Mangal Bhumij, 

       (2) Siraj Bhumij, 

       (3) Jiten Orang. 

  

  Charge : U/S 148/326/302 IPC 

Dates of hearing  : 11.6.14, 18.6.14, 1.7.14, 28.8.14, 6.6.15, 

20.8.15.  

Date of Judgment   : 26.8.2015. 

For the State   : Mr. B.Das, Public Prosecutor. 

For the accused    : Mr. R. Khaklari, Advocate. 

 

J U D G M E N T 

1.  In this case accused Mangal Bhumij, Siraj Bhumij and Jiten Orang are 

put for trial for allegation of charge U/S 148/326/302 of IPC.  

2. The fact leading to institution of this case, according to FIR, in brief, is 

that at about 8.30/9 PM of 30.12.12 the accused persons equipped with lathi, 

dao etc assaulted Paldel Serpa causing him seriously grievous on his head and 

other parts of body in front of his home.  Hence this prosecution case.  

3. The ejahar was lodged by one Rakesh Lama on 31.12.12 before the 

O/C, Mazbat P.S. On receipt of the ejahar, the O/C, Mazbat P.S. registered the 

case vide Udalguri P.S. case No.45/12 U/S 147/148/326 IPC. After completion 

of usual investigation the O/C, Mazbat P.S. sent up the case for trial against 

the accused person U/S 147/148/326/302 IPC.  On being appeared accused 
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before the court after commitment of the record and after hearing both parties 

charge framed U/S 148/326/302  IPC. Particulars of the charge are read over 

and explained to the accused, to which he pleaded not guilty and claims to 

stand trial.   

4.  To substantiate the case, prosecution examined as many as ten 

numbers of witnesses. After completion of prosecution evidence accused 

persons was examined U/S 313 Cr.P.C.  All the allegations made against the 

accused and evidence appears against the accused persons are put before 

them for their explanation, where they denied  the evidence and allegation and 

declined to give defence evidence.  

5.  I have also heard argument put forward by the ld. Counsel for both 

parties.  

 

 

   POINT FOR DETERMINATION   

 

6. The point for decision in this case are- 

(i) Whether the accusedon or about 20.12.12 at about 8.30/9 PM at Lokampur 

under Mazbat P.S. were a member of unlawful assembly and in prosecution of 

common object of that assembly, armed with deadly weapon  like lathi, dao 

etc. did commit the offence of rioting to cause death of Paldel Serpa?  

(ii) Whether the accused on the same day, time and place were a member of 

unlawful assembly and in prosecution of common object of that assembly, 

voluntarily caused grievous hurt to Paldel Serpa by means of lathi, dao etc.? 

(iii) Whether the accused on the same day, time and place were a member of 

unlawful assembly and in prosecution of common object of that assembly, 

caused death to Paldel Sepa by intentionally causing his death? 

 

DECISIONS, DISCUSONS AND REASONS FOR DECISION 

 

7. To arrive at a judicial decision, let me appreciate the evidence on 

record. 

8.  PW.1, Kalpana Dahanga, stated before the court that she  knows the 

complainant as well as  accused persons. The incident took place in the last 
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December at about 8.30 PM. On being hearing commotion she went out and 

saw Lirga Orang cut Palden Lama by a dagger. She saw the occurrence herself. 

Palden was immediately taken to hospital. At that time her elder sister Gita 

Lama was also alongwith her.  

 Though she has been exposed to long cross-examination but the 

evidence as to she saw Lirga Orang cut Palden Lama by a dagger, has 

remained unchallenged. It may be noted that said Lirga Orang is declared as 

absconder. He is not stand as accused in this case.  

9. PW.2, Gita Lama stated that complainant is her brother. She knows all 

the accused persons. The incident took place on 20.12.2012. Her brother 

Palden in the month of Defember was in enjoying the December. During that 

time a quarre3l took place in between him and Niren Bhumiz. In the quarrel 

deceased assaulted Niren by means of lathi. During that time the accused Jiten 

Orang raised alarm stating that Palden assaulted Niren. As a result Niren 

sustained severe head injury. Meanwhile all the family members of Niren i.e. 

Mangal, Siraj, Debanand, Subhas etc. reached there. While Debanand and Siraj 

assaulted his brother they resisted as such they fled away. On the other hand, 

PW.1 Kalpana stated to her that other some persons assaulted her bother. She 

resisted while Debanand and Siraj assaulted Palden.  Again she was reported 

by Kalpana that she saw that Lirga has assaulted Palden. It appears the 

statement of PW.2 is self contradictory. 

9. PW.3, Rudra Biswas and PW.4 Alomony Bhumiz were turned hostile.  

10. PW.5 Nuri Serpa stated that he knows the complaintnt as well as 

accused. on 31.12.12 he went with injured Palden (who is his close relative) to 

Misson Hospital Tezpure for his treatment. But said Palden was died there. 

During that time Kacharigaon O.P. GDE No.05 dated 1.1.13 ASI Sarat Ch. Das 

conducted inquest upon the dead body, where he put signature as a witness. 

Ext.1 is the said inquest report. Ext.1(1) is his signature.  

11. PW.6, Rakesh Lama, the complainant stated that Ext.2 is his ejahar. 

Ext.2(1) is his signature. He knows the accused persons. The incident took 

place in the month of December last year. He was reported by his elder sister 

Gita that a quarrel took place in their village, where one of the person 

sustained injury. He was asked that the said injured are required to be treated. 
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Accordingly he took the injured to Mazbat hospital. But the said night he took 

the said injured to Mission Hospital. But after admitting him he returned.  

12. PW.7, Dr. Palash Mani Keot stated that on 1.1.13, he was serving as M. 

& H.O. at Kanaklata Civil Hospital, Tezpur.  On that day, he conducted post-

mortem examination upon the dead body of Palden Serpa, 42 years male, in 

reference to Kacharigaon O.P. GDE No.3 dated 1.1.13 on being escorted and 

identified by C/914 Prabin Saikia, Nima Serpa and Nuri Serpa. On examination, 

he found the following:- 

 

EXTRANAL APPEARANCE:-   

Dead body of an average build person of age around 42 years is examined. 

Rigor-mortis present. 

Lacerated injury 6 x 1 cm over the vertex stitched with silk. Abrasion  1 x 

1.5 cm over forehead. Abdomen bilateral plastic pipe drain seen in both flanks. 

A foley  cathetes seen in left side of upper  abdomen. A longitudinal incision 

undrain incision from epigastion  to hypogastion stitch with silk and covered by 

bandage. No mark of ligature  on neck dissection.  

 

Scalp, Skull, vertebrae- Lacerated injury 6 x 1 cm over the vertex of length 

6 x 1 cm stitched with silk. Abrasion  1 x 1.5 cm over forehead.  

Plenty of blood and blood clots seen in cranial cavity.  

Membrane- are lacerated in the anterior cranial fossa. 

Brain –contusion of cerebral parendymal tissue are seen in between  the 

sulci  and gyri and inside the brain matters..  

Liver, Spleen, Kidneys- healthy. 

Bladder- mucosa healthy and empty. 

Walls- Incisional would about 20 cm lenth in the midline stitched with silk. 

Rectus shealk and peritoneum also stitched.  

Peritoneum- Pipe drain in both flanks fixed with silk. Left is pouch  of 

doughlas and right is the hepatorenal pouch.  

Mouth, pharynx, oesophagus- a folupcathetes 16 Fr in the left side 

abdomen. Foley is kept as a fuding tube in the jejunum. Minimal blood  

mixed peritoneal fluid seen. . 

Stomach and its contents- contains half  digested food materials.  
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More detailed description of injuries:- the injuries described are ante-

morten in nature and about 12 -24 hours old.  

 The doctor opined that death is due to shock as a result of head injury.  

Ext.3 is his post-mortem report and Ext.3(1) is his signature.  

 

13. PW.8, Nima Serpa stated that the deceased is his own brother. While 

the deceased was admitted in Tezpur Mission hospital he was informed by one 

Rakesh Lama and Noni Serpa that accused persons caused severe injury to his 

brother Palden and as such Palden is admitted in hospital. But  on his way to 

hospital he heard that his brother was passed away. During inquest of the 

dead body he put signature in inquest report. Ext.1 is the said inquest. Ext.1(2) 

is his signature.  

14. PW.9, Sarat Ch. Das the ASI of police stated that On 24.7.08,  while he 

was posted as SI of police in reference to Kacharigaon O.P. GDE No.03 dated 

1.1.13  he has conducted inquest on the dead body of Palden Serpa. He has 

conducted inquest upon the dead body of said deceased Palden Serpa  in 

presence of witnesses Dima Serpa and Nuri Serpa. Ext.1 is the inquest report. 

Ext.1(3) is his signature.  

 

15. PW.10, Dipak Das, SI of police of Mazbat P.S. stated that on 31.12.12 

while he was posted as an attach officer at Mazbat P.S. he received an ejahar 

from Rakesh Lama the then O/C, Nabin Baruah entrusted him for investigation. 

Accordingly, he visited the place of occurrence, prepared sketch map (Ext.4), 

recorded the statement of witnesses, arrested accused persons, collected the 

post-mortem report from Tezpur Kacharigaon P.O.P. After completion of 

investigation he filed charge-sheet against the accused Mangal Bhumiz, Siraj 

Bhumiz, Jiten Orang U/S 147/148/326/302 IPC.  

 The witness Rudra Biswas stated to him that in the last night about 

8.30 PM Siraj Bhumiz, Mangal Bhumiz, Pinku Orang, Ram Orang, Lirga Orang 

etc. were assaulted Palden by means of fist and blow and kick causing him 

severe injury. Then he was admitted at Mazbat hospital. Ext.6 is the statement 

of Rudra Biswas. Ext.6(1) is his signature. 

 The other witness Almoni Bhumiz stated to him that Palden Serpa 

caused severe injury to her husband Niren Bhumiz and went out with Jiten. 
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Then Jiten raised alarm stating that Palden assaulted Niren. Accordingly their 

maternal uncle Mangal Bhumiz, Siraj and Jiten and other some people killed 

Palden. Her husband Niren sustain injury on his face. Later on she came to 

know that Palden sustained severe injury and lying in hospital for treatment.  

Ext.7 is the statement of Almoni BHumiz. Ext.7(1) is his signature. 

 

16. These much is the evidence of the prosecution.  

17. Defence plea is total denial while their statement were recorded U/S 

313 Cr.P.C. 

18. I have also heard argument put forwarded by ld. Counsel for both 

parties.  

19. Ld. counsel for accused submitted that there is no any eye witness 

neither any circumstance of evidence to show that accused persons assaulted 

the deceased by means of any instrument ultimately caused him death. 

Though PW.1 claimed to be eye witness but her statement reveals that she 

saw Lirga Orang directly. That apart, according to PW.2, the sister of 

deceased, she saw a quarrel took place with the deceased and Niren where 

deceased assaulted Niren. Then Niren raised alarm that deceased assaulted 

Niren causing him head injury. On being heard the said alarm the family 

member of Niren including Mangal, Siraj, Debanand came to the scene where 

Debanand and Siraj assaulted Palden, where she intervened. But she was 

reported by Kalpana that Lirga and assaulted her brother. As a result Palden 

has been hospitalized at Tezpur Mission Hospital where he succumbed to his 

injuries. The statement of PW.2 gives two set of evidence. Under such 

circumstances, her statement cannot be relied. Other than them none has 

stated that they saw any of the accused in assaulting Palden. So, the accused 

persons are entitled the benefit of doubt.  

20. To fortify his argument ld. Counsel for accused submitted the following 

case laws:- 

(i) Hazarat Ali vs. State of Assam, reported in 2008(2) GLT 165. 

(ii) Swapan Bardhan vs. State of Assam, reported in 2014 (4) GLT 670. 

(iii) AIR 1965 SC 202 (2002) (.6)SCC 81). 
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21. On the other hand, ld. P.P. submitted that accused persons are 

required to be convicted under the charged section as prosecution has ably 

proved the case beyond any reasonable doubt. 

22.  Keeping in view the rival submissions submitted by ld. respective 

counsels, I am going to dispose the case as follows.  

23.  According to FIR in the night of 30.12.12 at about 8.30/9 PM accused 

persons equipped with lathi, dao etc assaulted Palden causing him serious 

injury. He filed the ejahar on the next day of incident i.e. on 31.12.12.  

24. Here in the present case as stated above there is no any eye witness to 

the occurrence. The only witness PW.2, the sister of the victim stated two sets 

of evidence. Once she stated that accused Debanand and Siraj assaulted the 

deceased where she intervened. On the other hand, she was reported by PW.1 

who saw accused Lirga in assaulting the deceased where PW.1 intervened. 

Other than that there is no any witness who stated that he or she saw any of 

the accused assaulting the deceased.  

25. In AIR 1965 SC 202 (2002)6 SCC 81, wherein it has been reported that- 

“The general principle of appreciating evidence of eye witnesses, in a case 

where a large number of offenders are involved, it is necessary for the court to 

seek corroboration, at least, from two or more witnesses as a measure of 

caution. It is usual to adopt the test that the conviction could be sustained only 

if it is supported  by two or three or more witnesses, who give a consisted 

account of the incident. The ratio laid down in Masalti (Supra) is a rule of 

caution only, the Apex Court observed that quality, not quantity of evidence to 

be the rule for conviction even where the number of eye witnesses is less than 

two. 

26. Again in Swapan Bardhan vs. State of Assam, reported in 2014 (4) GLT 

670, it has been held that- 

“It is settled principle of criminal jurisprudence that, in a criminal trial, the 

prosecution is required to prove the allegations, brought against an accused, 

beyond all reasonable doubt, failure for which the benefit should go in favour 

of the accused.”   

27. Here in the present case the alleged eye witness PW.1 only stated that 

she saw accused Lirga in assaulting the deceased by means of a Khukuri. But 

said accused Lirga is shown as an absconder. He has not face the trial. So her 
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evidence cannot be used against any of the accused present in the dock. As 

stated above, other witness PW.2, who is the sister of the deceased, deposed 

two sets of evidence. Firstly, she stated that at the relevant time deceased 

assaulted Niren and then Niren raised alarm that he was assaulted by 

deceased. On being hearing the said alarm the family members including all 

accused came to the scene where accused Siraj and Debanand assaulted the 

deceased causing him severe injury. On the other hand, she stated that she 

was reported by Kalpana i.e. PW.1, who alleged to be seen accused Lirga in 

assaulting the deceased by means of a Khukuri where said PW.1 intervened. 

As such, two sets of evidence appears in the statement of PW.2, who alleged 

to be eye witness to the case. In that context, whether the evidence of PW.2 is 

reliable and sufficient to convict accused persons? 

28. As stated above the settled position of the case is that  it is settled 

principle of criminal jurisprudence that, in a criminal trial, the prosecution is 

required to prove the allegations, brought against an accused, beyond all 

reasonable doubt, failure for which the benefit should go in favour of the 

accused.   

29. Here in the present case, another two witnesses, PW.3 and PW.4 are 

turned hostile. The unhostile portion of their evidence does not reveal any 

implicating materials against any of the accused. However, it is not that the 

evidence of hostile witness cannot be used against the accused if their 

statement is corroborated with other evidence.  

30. In this context, I may rely a case law viz State of Rajasthan vs Bhawani 

(2003) 7 SCC 291, where the Hon’ble Supreme Court held that- 

“The fact that the witness was declared hostile by the court at the request of 

the prosecuting counsel and he was allowed to cross-examine the witnesses, 

no doubt furnishes no justification for rejecting en bloc the evidence of the 

witnesses. But the court  has at least to be aware that prima facie, a witness 

who makes different statements at different times, has no regard for truth. His 

evidence has to be read  and considered as a whole with a view to find out 

whether any weight should be attached to the same. The court should be slow 

to act on the testimony of such a witness and, normally, it should look for 

corroboration to his evidence. The High Court has   

accepted the testimony of the hostile witnesses as gospel truth for throwing 
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overboard the prosecution case which had been fully established by the 

testimony of several eye witnesses, which was unimpeachable character. The 

approach of the High Court in dealing with the case, to say the least, is wholly 

fallacious.”     

31. In Kunju Muhammed alias Khumani vs State of Kerela, reported in 2004 

SCC (Cr) 1425, where the Hon’ble Supreme Court held that- 

“Though the witness in question had not been treated hostile by the 

prosecution, even then his evidence helps the defence. The benefit of such 

evidence should go to the accused and not the prosecution. Therefore, the 

High Court ought not to have placed any credence on the evidence of such 

unreliable witness.” 

32. It is true that the witnesses have been declared hostile, but the 

prosecution does not resort in the authentic rejection of her evidence. Even the 

evidence of a hostile witness if it finds corroboration from the fact of the case 

may be taken into account while judging the guilt of the accused.   

33. In the present case, as discussed above, it is true that the statement of 

PW.3, Rudra Biswa Sarma and PW.4, Alamoni Bhumiz, who were declared 

hostile, was confirmed by PW.10, the I.O. But their statements are not 

supported by any of the witnesses. As stated above, the prosecution to support 

the case has examined as many as seven numbers of unofficial witnesses out 

of ten. The evidence of other witnesses no way corroborated the aforesaid 

statement made by Rudra Biswa Sarma and Alamoni Bhumiz before the police. 

Besides the FIR is also silent as to the said statement of Rudra Biswa Sarma 

and Alamoni Bhumiz. So, under the aforesaid circumstances the evidence of 

hostile witnesses cannot be said to be worthy of credence. Hence, 

disbelievable.   

34. Another point is to be discussed in the present case is that according to 

PW.2 at the relevant time on hearing hulla created by Niren that deceased 

assaulted him causing him head injury. The family members were appeared in 

the scene which including Mangal, Siraj, Debanand, Subhas. She stated that 

she saw Debanand and Siraj assaulted her younger brother Palden where she 

intervened. On the other hand, PW.2 stated she was reported by another eye 

witness PW.1 that accused Lirga assaulted the deceased by means of a 

Khukuri. As stated above, there is no any accused namely Lirga to face the trial 
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in the instant case. According to case record, Lirga was declared absconder by 

the committal court. The doctor, PW.7, who performed post-mortem upon the 

dead body of the deceased stated that on examination of dead body he found 

lacerated injury 6 x 1 cm over the vertex stitched with silk. (2) abrasion 1 x 1.5 

cm over forehead. Abdomen bilateral plastic pipe drain seen in both flanks. A 

foli catheter seen in upper abdomen. The doctor opined that “death is due to 

shock as a result of head injury”. But, PW.2 nowhere stated that accused 

Debanand and Siraj assaulted the victim by means of any sharp cutting 

weapon to assault the incise or cut injury. Under such circumstances, the 

statement of PW.2 cannot be relied to held that said accused Debanand and 

Siraj involved in assaulting the deceased to cause such cut or incise injury 

upon the head and body of the deceased. As such, the medical evidence 

adduced by Dr. Palash Mani Keot (PW.7) contradictory to the statement of 

assault as stated by PW.2. Under such circumstances also the statement of 

PW.2 cannot be relied on.  

35. As discussed above, here in the present case there is no any direct 

evidence. None of the witness has stated that he or she saw any of the 

accused causing death of the deceased. Apart from the fact that prosecution 

evidence does not establish anything further than the fact that the deceased 

Palden Sepa was died in the assault of the accused by means of any sharp 

cutting weapon. As discussed above, the evidence of hostile witness adduced 

by PW.3 and PW.4 cannot be used in favour of prosecution as detailed 

discussed above.  

36. To prove the charge U/S 302 IPC, prosecution must prove that-  

(i) That the death of some human being was caused; 

(ii) That such death was caused by the accused or was  the consequence  of 

the act of the accused; 

(iii) That the accused did so 

(a) with the intention of causing death, or 

(b) That the accused knew that his act was likely to cause death; or 

(c ) The injury ( inflicted or caused) by the accused was sufficient in the 

ordinary cause of nature to cause death. 

37. Here in the present case, as discussed above prosecution has failed to 

prove any of the aforesaid ingredients in the present case.  
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38. Under such circumstances, accused is entitled to get benefit of doubt as 

prosecution failed to prove any of the charges against any of the accused 

beyond any reasonable doubt and hence acquitted them and set them liberty 

forthwith.  

 Liabilities of the bailor is hereby discharged.  

Let the GR case No.1508/13 be sent to the ld. committal court 

alongwith a copy of judgment.  

 Given under my hand and seal of this court on this the 26th  day of 

August,15 at Udalguri Court. 

 

(A.K.Borah)                                                                                                                                  

Sessions Judge, 

Udalguri, BTAD. 

 

Dictated and corrected by me 

and each page bears by signature. 

 

 

    (A.K.Borah)                                                                                                                                  

Sessions Judge, 

        Udalguri, BTAD. 

 

Transcribed and typed by me:- 

 

(Jitumani Sarma/Steno.) 

 

 

 

 

 

 

 

 

 


